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not be a dependent for tax purposes and 
is not subject to the eligibility require-
ments of a tenant or member. A resi-
dent assistant is not a chore service 
worker. A resident assistant may func-
tion in any type of housing affected by 
this subpart. 

RHS. Rural Housing Service. 
RRH. Rural Rental Housing. 
Rural area. Open country or rural 

places as defined in § 3550.10 of this 
title. 

Rural rental housing. Structures in a 
rural area which are or will be suitable 
for, and available to, eligible tenants 
on a rental basis for dwelling use. The 
structures may include related facili-
ties where appropriate. 

Section 515. Section 515 of title V of 
the Housing Act of 1949 (42 U.S.C. 1485 
et seq.). 

Security value. The present market 
value of the real estate offered as secu-
rity for the loan as determined by the 
loan approval official less the unpaid 
principal balance plus past due interest 
on any other liens against it. Other 
liens will include any prior liens and 
Junior liens to be or likely to be taken 
or subordinated at or immediately 
after loan closing. 

Service agreement. A written agree-
ment between the borrower and service 
provider detailing the specific service 
to be provided, the cost of the service 
and length of time the service will be 
provided. 

Service plan. A written plan describ-
ing how services will be provided to a 
FmHA or its successor agency under 
Public Law 103–354 financed project. At 
a minimum, the plan must specify the 
services to be provided, the frequency 
of the services, who will provide the 
services, how tenants will be advised of 
the availability of services, and the 
staff needed to provide the services. 

Servicing office. FmHA or its suc-
cessor agency under Public Law 103–354 
servicing office or other place des-
ignated by the FmHA or its successor 
agency under Public Law 103–354 State 
Director where loan requests are proc-
essed. 

Servicing official. FmHA or its suc-
cessor agency under Public Law 103–354 
servicing official or other FmHA or its 
successor agency under Public Law 103– 
354 staff member designated by the 

State Director to be responsible for 
processing loan requests. 

State Agency. The Agency within a 
State that has been given the responsi-
bility to allocate low-income tax cred-
its. 

Subscription agreement: The initial 
contract between the prospective coop-
erative member and the cooperative 
specifying the terms of application for 
membership and the amount of the 
membership fee contributed by the 
member. An example of the agreement 
is in exhibit I of this subpart. 

Very low-income household. A house-
hold having an adjusted annual income 
within the maximum very low-income 
limit stated in Appendix 9 of HB–1–3550 
(available in any Rural Development 
office). 

[56 FR 2232, Jan. 22, 1991; 56 FR 47376, Sept. 
19, 1991, as amended at 56 FR 66960, Dec. 27, 
1991; 58 FR 40951, July 30, 1993; 58 FR 44263, 
Aug. 20, 1993; 59 FR 6886, 6897, Feb. 14, 1994; 62 
FR 25066, May 7, 1997; 62 FR 67222, Dec. 23, 
1997; 67 FR 78328, Dec. 24, 2002] 

§§ 1944.206–1944.210 [Reserved] 

§ 1944.211 Eligibility requirements. 
(a) Eligibility of applicant. To be eligi-

ble for an RCH or RCH loan, the appli-
cant must: 

(1) Be a citizen of the United States 
or a legally admitted alien for perma-
nent residence in the United States; an 
organization as defined in § 1944.205 of 
this subpart; or an American Indian 
tribe, band, group, or nation (including 
Alaskan Indians, Aleuts, Eskimos, and 
any Alaskan native village), which is 
considered an eligible recipient under 
the Indian Self-Determination and 
Education Assistance Act (Pub. L. 93– 
638) or under the State and Local Fis-
cal Assistance Act of 1972 (Pub. L. 92– 
512). 

(2) Be unable to obtain the necessary 
credit from private or cooperative 
sources on terms and conditions that 
allow establishment of rent or occu-
pancy charges within the payment 
ability of eligible tenants or members. 

(i) For an individual, the assets of 
both the applicant and spouse will be 
considered. 

(ii) For nonprofit organizations, the 
assets of the individual members will 
not be considered. 
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(3) Have the ability and intention to 
maintain and operate the housing for 
the purposes for which the loan is 
made. 

(4) With the exception of a nonprofit 
organization, consumer cooperative or 
public body, provide from its own re-
sources the borrower contribution re-
quired by § 1944.213 (b) of this subpart. 
This contribution must be in the form 
of cash, land, or a combination thereof. 

(5) Own the housing and related land 
or become the owner when the loan is 
closed. In addition to the owner of full 
marketable title, an owner may be a 
lessee of a tract of land owned by a 
nonpublic body, State, political sub-
division, public body, or public agency, 
or American Indian tribal lands which 
are not available for purchase. The 
State Director must determine that 
leaseholds are fully marketable in the 
area. The following conditions must be 
met when considering leasehold inter-
ests: 

(i) A recorded mortgage constituting 
a valid and enforceable lien on the ap-
plicant’s leasehold will be given as se-
curity. 

(ii) The amount of the RRH or RCH 
loan against the property will not ex-
ceed the estimated market value deter-
mined in accordance with subpart B of 
part 1922 of this chapter (available in 
any FmHA or its successor agency 
under Public Law 103–354 office). 

(iii) The unexpired term of the lease 
on the date of loan approval must be at 
least 25 percent longer than the repay-
ment period of the loan and rent 
charged for the lease does not exceed 
the rate being paid for similar leases in 
the area. 

(iv) The borrower’s interest must not 
be subject to summary foreclosure or 
cancellation. 

(v) The lease must: 
(A) Not restrict the right to foreclose 

the RRH or RCH mortgage or to trans-
fer the lease. 

(B) Permit FmHA or its successor 
agency under Public Law 103–354 to bid 
at a foreclosure sale or to accept vol-
untary conveyance of the security in 
lieu of foreclosure. 

(C) Permit FmHA or its successor 
agency under Public Law 103–354 to oc-
cupy or sublet the property and sell the 
leasehold for cash or credit if the lease-

hold is acquired through foreclosure (or 
voluntary conveyance in lieu of fore-
closure), or if the borrower abandons 
the property. 

(D) Permit the borrower, in the event 
of default or inability to continue with 
the lease and the loan, to transfer the 
leasehold, subject to the RRH or RCH 
mortgage, to a transferee with the as-
sumption of the RRH or RCH debt. 

(vi) The advice of OGC will be ob-
tained as to legal sufficiency of the 
lease. When the State Director is un-
certain as to whether a loan can be 
made on a leasehold, he/she should re-
quest National Office evaluation and 
instruction. 

(6) Have or be able to obtain the ini-
tial operating capital and other assets 
needed for a sound loan. Loans made to 
nonprofit organizations, consumer co-
operatives, and to State or local public 
agencies may include up to 2 percent of 
the development cost for initial oper-
ating expenses. 

(i) The applicant will provide a de-
tailed list of all materials and equip-
ment needed to be funded by the initial 
operating capital including, but not 
limited to, property and liability insur-
ance premiums, fidelity bond pre-
miums when the applicant is an organi-
zation, utility hook-up charges and de-
posits, maintenance and other equip-
ment, lease forms, furnishings, loan 
payments that may become due during 
construction, purchase of office equip-
ment and furniture, community room 
furnishings, other movable equipment 
and furnishings, congregate items ref-
erenced in § 1944.224 of this subpart, ad-
vertising expenses, management fees, 
etc. The list will be approved by the 
servicing office based upon similar 
projects in the State. The initial 2 per-
cent operating and maintenance (O&M) 
expenses, plus any amounts needed for 
these items above the 2 percent, must 
be provided in cash. 

(ii) The O&M cash will be deposited 
into the general operating account in 
accordance with the provisions of the 
loan agreement or loan resolution. 
FmHA or its successor agency under 
Public Law 103–354 will be provided 
with documentation of the deposit 
prior to the start of construction or 
loan closing (whichever is first) and 
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such funds will be used for authorized 
purposes only. 

(iii) If the borrower provided the ini-
tial 2 percent operating capital from 
its own funds, the State Director may, 
in accordance with subpart C of part 
1930 of this chapter, authorize the bor-
rower to make a one-time withdrawal 
from project funds. The borrower must 
request in writing the withdrawal after 
2 years, but before 5 full (12-month) 
borrower fiscal years of operation. 

(7) Possess the ability, experience, 
and the legal and financial capacity to 
incur and carry out the obligations re-
quired for the loan. 

(8) Agree to comply with all FmHA 
or its successor agency under Public 
Law 103–354 requirements, such as 
those set forth in the loan resolution, 
loan agreement, the form of note, the 
mortgage and FmHA or its successor 
agency under Public Law 103–354 regu-
lations. 

(9) Provide necessary management to 
assure the successful operation of the 
project. Management services may be 
provided by the applicant, a manage-
ment firm or an agent. Management 
will be handled in accordance with ex-
hibit B to subpart C of part 1930 of this 
chapter. 

(10) In the case of a private nonprofit 
organization: 

(i) If operating in one community and 
its trade area, meet the following addi-
tional requirements for an RRH loan: 

(A) The organization must maintain 
a broadly-based membership reflecting 
a variety of interests in the commu-
nity. The organization should have at 
least 25 members. The number of mem-
bers may be decreased for projects with 
less than 25 units. 

(B) Each member must be limited to 
one vote in the affairs of the organiza-
tion. 

(C) A majority of the members must 
reside in the community or the trade 
area where the housing will be located. 

(D) At least five of the members must 
be recognized as leaders in civic, gov-
ernmental, fraternal, religious, and 
other community organizations of the 
community where the housing will be 
located. 

(E) There must be at least five people 
on the board of directors and they 
must be selected by a procedure that 

insures that the interests of minorities 
and women are adequately represented. 

(F) The directors must be members of 
the organization. 

(G) The organization should adopt ar-
ticles of incorporation and bylaws sub-
stantially conforming to the model ar-
ticles and bylaws set forth in exhibits 
C and D, modified as appropriate in ac-
cordance with State law. The State Di-
rector, with the assistance of OGC, 
may develop a model set of articles of 
incorporation and bylaws for the State 
which are consistent with exhibits C 
and D and publish an appropriate State 
supplement. 

(ii) If operating in more than one 
community or on a county or regional 
basis and providing or planning to pro-
vide rental housing in more than one 
community, meet the following re-
quirements in addition to those in 
paragraph (a)(10)(i) of this section, with 
the exception of (a)(10)(i)(C) of this sec-
tion: 

(A) The membership base should be 
representative of the area being served 
with at least five members rep-
resenting a variety of interests from 
each community where the housing 
will be located. 

(B) The organization’s articles of in-
corporation and bylaws must include 
the requirements outlined in paragraph 
(a)(10)(ii)(A) of this section. 

(11) In the case of transfers of 
projects to nonprofit corporations 
which receive subsequent loans to 
avert prepayment, meet the require-
ments of § 1965.216 (c) of subpart E of 
part 1965 of this chapter. 

(12) In the case of a cooperative: 
(i) Each member must be limited to 

one vote in the affairs of the Coopera-
tive. 

(ii) The number of directors must not 
be less than 5, or whatever is allowable 
under State law. 

(13) In the case of a limited partner-
ship: 

(i) The general partners must be able 
to meet the financial requirements of 
§ 1944.211(a)(4) of this subpart if the 
partnership is not able to when the 
loan request is filed. 
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(ii) The general partners must main-
tain a minimum 5 percent financial in-
terest in the partnership. For this pur-
pose, the minimum 5 percent require-
ment will be deemed to have been met 
if the general partner has a minimum 5 
percent interest in the residuals or re-
financing proceeds. The general part-
ner will not be required to have a min-
imum 5 percent interest in current 
profits, losses, and cash distributions 
of the partnership. For example, an 
agreement where the general partners 
have such a 5 percent interest in a lim-
ited partnership and receive only 1 per-
cent of the profits while the limited 
partners receive 99 percent of the prof-
its would be allowable. 

(iii) The partnership must agree that 
new general partners can be brought 
into the organization only with the 
prior written consent of FmHA or its 
successor agency under Public Law 103– 
354. 

(14) Be willing to honor the long-term 
commitment associated with receipt of 
a section 515 loan. Borrowers or prin-
cipals of borrower organizations who 
sell or transfer loans less than 5 years 
old will not be considered eligible for 
further participation in the program as 
borrowers or principals (i.e., a general 
partner in a limited partnership) for at 
least 5 years from the date of the loan 
or assumption closing. The State Di-
rector may make an exception to this 
provision only if the transfer or sale 
meets the hardship provisions of 
§ 1965.65(a)(4) of subpart B of part 1965 
and the applicant meets all other eligi-
bility requirements. 

(15) Meet the following requirements 
if the applicant, including the prin-
cipals, has prior or existing RHS debts 
and is applying for a new or subsequent 
loan or requesting incentives to pre-
clude prepayment. Applicants who do 
not meet these requirements will be re-
jected for failure to meet the applica-
ble provisions of this section, as well as 
§ 1965.213(c)(2)(i) of subpart E of part 
1965 of this chapter, if applicable. 

(i) The applicant, including the prin-
cipals, must be in compliance with ex-
isting debts in accordance with all 
legal and regulatory requirements and 
agreements, including the Promissory 
Note, Loan Agreement, and mortgage, 
all applicable local, state, and federal 

laws, and must provide regular finan-
cial and other required reports within 
required timeframes; or, if the appli-
cant fails to meet any of these require-
ments, has an approved workout plan 
in effect that meets the provisions of 
paragraph (a)(15)(ii) of this section. 

(ii) An applicant or principal with an 
approved workout plan in effect to cor-
rect deficiencies in an existing RHS 
debt may be considered for eligibility if 
the applicant or principal has been in 
compliance with the provisions of the 
workout plan for 6 months. The State 
Director may waive this requirement 
for borrowers who have acted in good 
faith but are in noncompliance through 
circumstances beyond their control, in-
cluding substantial local economic 
downturn, natural disaster, assuming 
responsibility for a troubled loan 
through substitution of the general 
partners, or assuming a loan with an 
existing workout plan. 

(iii) Applicants and principals must 
be in compliance with the provisions of 
the Civil Rights Act of 1964 (in accord-
ance with their Form RD 400–4, ‘‘As-
surance Agreement’’) and all other 
civil rights laws. If the Agency has rea-
sonable grounds, based on a substan-
tiated complaint, the Agency’s own in-
vestigation, or otherwise, to believe 
that the representations of an appli-
cant or borrower as to civil rights com-
pliance are in some material respect 
untrue or are not being honored, assist-
ance may be deferred or denied. 

(iv) Applicants or principals who 
have been debarred but whose debar-
ment period has expired will be consid-
ered for eligibility subject to all re-
quirements of this section. 

(v) Applicants, including principals, 
who have been determined ineligible by 
one state may not be determined eligi-
ble by another State until the prob-
lems have been corrected or workout 
plans are in effect in all States in 
which the applicant or principal is op-
erating. 

(b) Authorized representative of an ap-
plicant. FmHA or its successor agency 
under Public Law 103–354 will deal only 
with the applicant or its authorized 
representative and the representative’s 
technical advisers. An authorized rep-
resentative of a nonprofit applicant 
must have no pecuniary interest in the 
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award of the architectural or construc-
tion contracts, the purchase of equip-
ment or the purchase of the land for 
the housing site. 

[53 FR 2159, Jan. 26, 1988, as amended at 53 
FR 7491, Mar. 9, 1988; 54 FR 14336, Apr. 11, 
1989; 56 FR 2235, Jan. 22, 1991; 58 FR 38924, 
July 21, 1993; 58 FR 40952, July 30, 1993; 59 FR 
6886, Feb. 14, 1994; 62 FR 25065, 25074, May 7, 
1997] 

§ 1944.212 Loan and grant purposes. 
RRH and RCH loans may be made to 

qualified applicants to: 
(a) Construct new housing. 
(b) Purchase and rehabilitate exist-

ing buildings only when the loan for 
such purchase and rehabilitation does 
not exceed by 5 percent the loan for 
new construction in the same area and 
when moderate or substantial modi-
fications, repairs or improvements to 
the structures are necessary to meet 
the requirements of decent, safe, and 
sanitary living units. 

(1) All rehabilitation work to be per-
formed must be classified as either 
moderate or substantial rehabilitation 
as defined in exhibit K of subpart A to 
part 1924 of this chapter. 

(2) The structure to be rehabilitated 
must be physically and structurally 
sound enough to afford maximum safe-
ty (including fire safety) to the resi-
dents of the structure after rehabilita-
tion. 

(3) Rehabilitation must be planned 
and accomplished so that the resulting 
housing will: 

(i) Meet the applicable development 
standards as provided for in 
§ 1924.5(d)(1) of subpart A of part 1924 of 
this chapter and any applicable his-
toric preservation requirements. 

(ii) Create a suitable and appealing 
living environment and be substan-
tially equivalent to new construction 
in quality and livability. 

(4) The applicant must submit com-
plete plans and specifications for reha-
bilitation for FmHA or its successor 
agency under Public Law 103–354’s re-
view and acceptance. 

(5) The rehabilitated project must 
generally meet the provisions of 
§ 1944.215(b) of this subpart. 

(6) When the downtown location of a 
rehabilitation project dictates such, a 
portion of the structure (such as part 

of the ground floor and basement) can 
be designated for commercial use on a 
lease basis. Loan funds, however, can-
not be used to finance any cost associ-
ated with the commercial space. In 
order to determine the correct loan 
amount for the residential portion of 
such a structure, the following guide-
lines will apply: 

(i) The applicant must supply a com-
plete cost breakdown for purchasing 
and rehabilitating the entire structure 
into its joint residential/commercial 
use. 

(ii) The costs that can be easily and 
appropriately identified as being part 
of either the commercial or residential 
portion of the structure should be sepa-
rated. 

(iii) The costs which cannot be easily 
and appropriately isolated (such as the 
cost associated with repair or renova-
tion of a boiler, the value of the struc-
ture ‘‘as is,’’ and certain mechanical or 
electrical components that will benefit 
both commercial and residential ten-
ants or members will be prorated be-
tween the two uses based on the per-
centage of equipment load (example— 
central boiler or air conditioning) 
which would be necessary for each por-
tion of the structure. 

(iv) For the purposes of the loan limi-
tations in § 1944.213(b) (1) and (2) of this 
subpart, the term development cost 
means the development costs associ-
ated with or prorated to the residential 
use of the structure, and the term secu-
rity value is the security value of the 
project exclusive of the value contrib-
uted to the land and structure(s) by the 
commercial space. The capitalization 
approach to value is one means by 
which FmHA or its successor agency 
under Public Law 103–354 may establish 
the value contributed by the commer-
cial space. 

(v) The applicant must rely on other 
sources of financing for all costs asso-
ciated with or prorated to the commer-
cial space, given the FmHA or its suc-
cessor agency under Public Law 103–354 
security requirements of § 1944.221 of 
this subpart. 

(7) The applicant may not lease any 
authorized commercial space without 
the prior written consent of the State 
Director. Prior to loan closing, the ad-
vice of OGC will be obtained as to any 
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